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BY MELISSA NANN BURKE
Of the Legal Staff ‘

N

f the individqal members of a proposed
class action voluntarily limit the damages
. they seek. in court to less than $75,000 —

the threshold amount required for fedéral

diversity jurisdiction — the case shouldn’t be
removed from state court, a federal judge has
ruled. ,
John K. Weston, the lead plaintiff’s lawyer
in Clark v. Pfizer Inc., promised the federal
court -last month that his client would mot
accept any recovery above $75,000. .

The .proposed class action, brought by
Gregory Clark of Northeast Philadelphia,
- claims that a pharmaceutical manufacturer

marketed the epilepsy drug Neurontin as

.treatment for medical ailments for which the

drug wasn’t legally approved. .
“Plaintiff has stipulated, on behalf of him-
self and the uncertified class, that he will “vol-
untarily limit’ his recovery to under $75,000,”
U.S. District Judge Berle M. Schiller wrote in

- a recent opinion. “Upon remand, plaintiff will
-be held to this voluntary lmiitation.”

- limit his own dam-

cance for other plaintiffs secking damages of

‘less than $75,000 and whose lawsuits have

been removed to federal court.
“A. . plaintiff . can

ages and, therefore,
keep 2 case out of
federal court,” said
Weston, an attorney at
Sacks & Weston.
Richard G. Placey,
a lawyer for the -
defendants, said it SCHILLER
was unclear whether’

Schiller’s decision would be mterpretcd as

limiting plaintiffs to the damages they
demand in their pleadings or requiring a
plaintiff’s specific promise — like Clark’s —
not to seek or accept damages of $75,000 or
more.

Deciding a related mouon, Schiller reject-

_ed the defendants’ request that he not rule on

the removal matter until the federal Judicial
Panel on Multidistrict Litigation conducts a
hearing scheduled for later this month on

Can Pléintzﬁ Limit Money Sought to Stay
In State Court? Yes, Says Federal Judge

‘Weston heralded the decision’s signifi-.

motions to transfer and consolidate more
than' 30 Neurontin cases -from around the

“country to one multidistrict court.

Schiller instead examined the jurisdiction
issue before him and then denied the defen-
dants’ motion as moot. B

Federal law allows a defendant in - state
court to remove an action to federal district
court when federal court has original juris-
diction over the civil action; that is, the par-
ties reside in different states and the amount
in dispute éxceeds $75,000.

Schillér’s opinion emphasized Clark’s
“binding limitation” on his and the class
members’ individual recoveries and quoted a
3rd U.S. Circuit Court of Appeals ruling
requiring the federal removal statute to ‘be
“stricfly construed against removal.”

Schiller concluded that the district court
had no federal subject matter jurisdiction
over Clark.

The lawsuit had been removed from the
Philadelphia Court of Common Pleas in July
at the request of the defendants, pharmaceu-
tical manufacturer Warner-Lambert Co. and

Damages continues on 6 -
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N $75 000; mclusrve of interest: and attomeys -

fees and all reliéf of any nature songht here-~.

"+ - under. Neither plaintiff, nor’ any. of the class

"1ts parent company, Pﬁzer
Weston said -ie

'cqmplamt exphcrtly : hrmted ‘the damages

_below the federal gunsdlcuona:l threshold.

" The defendants who had ‘the:burden of
provmg the drstnct court’s Junsdrcnon over .

the case, argued ‘that ]llﬂSdlC’llOn was present
'because the plamnffs may recover more-than

$75 000 — desp1te what they: snpulated in-

therr complarnt, Placey said: -

-Schiller quoted C[ark,’s complalnt in hlS- E

- decision: " .
’ “‘Nertlrer the plamnff ,nor ‘any member of

, members, seéks’ any form of common
'gued that lns clrents e
t0° exceed- $75000 for _any class -member,

"$75,000

> Pfizer and Warner-Lambert in the Neurontin
litigation in PennsyIVama and New ]ersey,
,Placey sard :

recovery, but rather mdrvrdual 1ecoveries not

inclusive. of interestiaiid attomeys fees and

-tall felief of any nature sought’ hereunder”’

‘Placey, . of . Montgomery McCracken,

_Walker & ‘Rhoads,. said; “Our read of it was .
" that" the: plaintiffs had- pleaded in the’ com:.

plamt damages whrch ‘would - exceed_._'

Montgomery McCracken is representmg‘.

_ Leaddefense counsel Iolm.E;Camso; was_r' N
. on vacanon and could not be reached forv .
-comment this week:

o

~Schifler -said the- principle: that ‘a: plmnuff'--ﬂ

f.',,'may avoid federal juirisdiction. by. limiting'his

_ '.damage claim i is described in dictam by-tie

i Us. Supreme Coun". in a 1938 case called St
Paul Mercwy Indémnity Co. v. Red Cab Co.. .’

“'In 'Red Cab, the plmnnﬂ'was aslcmg the -

* coutt for. permiission to amend the’ complaift -
toseek: damages that-wouild have:been below

,‘the federal ]unsdrcnonal threshold amount. .
The high court concluded that the face of the

' -complamt determined * the Junsdrcuonal'
_ amount- at" the ‘time of . removal Schﬂler
" explamed.

However the Supreme Court also sa:td that B .-j

the: class seeks damages exceedmg $75 000, -

D:muzges cantmues on. 8 ..

frfaplamnlf“doesnotdesaretotryhls casein.

the federal court bie midy resort to the expedr

-amouut, and- though he. would be ;ustly enn-.'

“tled to inore, the. defendant cannot remove.”

uon, Schlller observed. “Under Pennsylvania
staté court prooedural rules, a plamtdf isnot

-hmrted to the amount of damages pleuded in

,:the ad, damnum clanisé of hrs complaint.”’ -

remand, Schr]ler ruled.

class aetlon to the Phrladelphra trial court. AS a:

;:Practrces S
- Constiiner ‘Protection

Federal district courts have not :agreed : on .
fwhether a plaintiff s bound by his seif-fimita- -

. -Clark was ‘préscribed
Clarks Hipitation on his damages: amiount'is - -
“niot 2 ‘mere formahty of pleading” biit a vol- g
‘untary liniitation. that he will be held to upon
-7 . one of the' medical ‘conditions for which.:

‘His Sept. 7 Order remanded the. proposed-

resnlt, it cagiiot be 2 part of. any federal mulu—' "

* [ district lmganon
" Schiller’s ruling is not revrewable by a lngh-

" ercourt, lawyers'said. 5
.. ~Clark’s - complaint " alleges that Wainer-
. Lambert violated several state laws, mcludmg ‘
K ent of sumg for less thanthe Junsdrctxonal: th

the = Unfair - Trade .

'Iawyers Julie-C. Parker

“It’s a very wxdely prescnbed drug ‘said

Parker; an- anorney at Sacks=& Weston L
" Parker estimated meproposed las$ could-
_number in the tens- of, thousands and would
- “include Pennsylvamans -who-were prescnbed -

R -

) Neurontm.

-and -

Eaw, when'it engaged,’
‘in~ the marketmg )

&deml dzstrzct courts bave
_not dgreed on whether a

Neurontm,

Neurontm for knee pain: followmg surgery

Neurontm is approved by the U S. Food and

‘Driig. Adrmmstrauon explamed one’ of hrs--

assocrated with certam herpes-related skin

" rashes.

.

- seizures in people with..
'eprlepsy It is a]so approved for treatmg pain

- in' 2003 -as a “direct xesult” of the defen-. °
.dants” marketmg tacncs "Knee_ pain- is not

I Aprrl Wamer- Lambert agreed to plead"

guilty to two counts of. violating -the. Federal -
’ Food. Drug and Cosmetre Act:by mrsbrandmg"

Neuronun and not pmvrdmgadequate dn‘ec—"
tions’ for its use, aecordmg o meH)A’s Web.'

! “site.

‘scheme . to promote plazntzﬁ is bound b] ;”5 Food and.: Drug
 Neurontin.. .- Administration in ‘1993 =
_ The complainit says. - $€_lf lzmzmtzon, - for helpmg to treat -

~-rnarkeung plan,” accordin;

- The: pharmaceuntal company agreed © pay "

"$240mrlhonmcmmnalﬁnes alsosau:lrt

would pay $83.9 million in eml" damages to-

_— the federal: govemment to Ccovér: losses i the'
-Of - -

gabapentin, is' an’anfi-* -
_' convulsant . ‘that .was
: approved by the Us:

Meédicaid- ‘program and- $34 mllhon in Givil

'damagestothestates alltoremedy.the

effects of what presecntors called an:“o ff-label
to the FDAs Web '

_site. Y-

In ‘a statement regardmg the settlement,
Pﬁzer fioted’ that the- federal mvesnganon of

g Wamer,Lambert -and- the allegauons agamst it
‘ ongmated in 1996 —

“well before Pﬁzers-

i acqursrnon of Wamer Lambert in 2000.

(Copies of the etght page ‘opinign in CIarkv

“Pfizer Inc.; ‘PICS No. 04-1425, ‘are available
: fmnt The Dega] Iutelhgencer Please refer to

the onder farm on Page 9 )





